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RECIPROCAL MAINTENANCE ENFORCEMENT ORDERS

(Maintenance orders and foreign countries)

The relevant Acts are: Reciprocal Enforcement of Maintenance Orders Act 80 of 1963

Reciprocal enforcement of Maintenance orders (Countries in Africa) Act 6 of 1989
1. PROVISIONAL ORDERS

Enquiry with a view to making a provisional order against persons resident in proclaimed countries: Section 8 of Act 80 of 1963

An inquiry in terms of section 8 of the Act should be held under section 10 of the Maintenance Act 99 of 1998, in the absence of the person resident in a proclaimed country or territory who may be legally liable to maintain any person in the Republic. The evidence of all witnesses at the enquiry should be read over, adhered to and signed.

a) The Court holding the enquiry to make a provisional order

The Court holding the enquiry may only make a provisional order against the person resident in a proclaimed country or territory with a view to the confirmation of the provisional order in such proclaimed country. Care should be taken that the order is correctly worded. The order is correctly worded. The order must explicitly state that it is made provisionally and that it has no effects unless and until confirmed by a competent court in a proclaimed country.

b) All relevant information concerning the defendant to be furnished

In order to facilitate the identification of the defendant and tracing his whereabouts in the proclaimed country, all relevant information in regard to him must be furnished.

c) Statement of the grounds on which the making of the order might have been opposed.

This statement should be signed by the Magistrate and include all possible grounds of opposition which are applicable in the particular matter, e.g. that:-

a) the court has no jurisdiction to make the order;

b) the matter of the complainant is not true;

c) the defendant was not married to the complainant;

d) defendant’s marriage to the complainant was void in law;

e) a decree of divorce or of nullity of marriage had been pronounced by, or that an application for such a decree is pending in a competent court;

f) a degree of judicial separation or an order having the effect of such a decree, was in force at the time of the hearing, or that an application for such a decree or order is pending in a competent court;

g) the parties are living apart by mutual consent or agreement, and that the defendant is not bound to maintain applicant, or that defendant has complied and is complying in full with the covenants or conditions of such agreement;

h) applicant has deserted the defendant;

i) Applicant has committed adultery which defendant has not condoned, connived at, or by wilful neglect or misconduct conduced to;

j) Under a decree or order of a competent court the applicant is already entitled to maintenance, and that such decree is being complied with by the defendant;

k) Applicant is not without means of support;

l) Defendant is not able to maintain himself;

m) Defendant has not wilfully neglected to provide reasonable maintenance for applicant (and his children), since he is not of sufficient ability to maintain her (them);

n) The children mentioned in the order being over the age up till which defendant is liable for support, no provision in respect of them can be included in the order;

o) The children are not defendant’s and that he is consequently not liable for their support.

Cases where two separate sets of grounds are required

In case of a provisional order is made whereby the defendant is required to contribute towards the maintenance of both his wife and the children, two separate sets, applicable to the wife and children respectively, on the grounds on which the making of the order might have been opposed, should be furnished.

Procedure when provisional order is remitted back to the court of origin in the Republic.

If the court in a proclaimed country before which a provisional order has come for confirmation refers the case back for further evidence to the court of origin in the Republic the maintenance court proceeds with the enquiry as if no provisional order had been made. The maintenance court may then take into consideration the contents of the depositions of witnesses in the court before which such an order has come for confirmation.

Confirmation of provisional orders made in proclaimed countries: Section 4 of Act 80 of 1963 an section 6 of Act 6 of 1989

Upon receipt of the documents relating to a provisional order, the maintenance officers shall institute and enquiry with a view to conformation of such order. The maintenance court must ensure that the respondent has received reasonable notice of the proceedings at which such order was made and shall then limit its enquiry to the determination of the amount to be paid by the respondent towards the maintenance of such other person or persons and may:

a) make an order confirming the provisional maintenance order without modification or with such modification as it may seem just;

b) remit the case for further evidence to the court which made the provisional order;

c) make no order;

d) At any time, on good cause shown, make an order varying or discharging an order made by it under this section.

The provisions of sections 11, 33 and 35 of the Maintenance Act, 99 of 1998, shall mutatis mutandis apply in respect of an enquiry held under this section.

FINAL ORDERS

Registration of final orders: Section 3 of Act 80 of 1963 and section 4 of Act 6 of 1989

When documents relating to a final order are forwarded by Head Office to the Magistrate of the district where the defendant resides, the final order must be registered in terms of section 3 of the Act by entering the particulars of the orders in a register kept for the purpose of the registration of maintenance orders . The registration of an order must be effected immediately and on no account be kept in abeyance.

Final orders can not be varied

Final orders can only be varied or set aside by the courts of origin and this should in no circumstances be done by the court effecting the registration thereof. See S v Dolman,  1970 (4) 467 (T.P.D). The operation thereof can be suspended on good cause shown. Suspension of such orders does not affect the arrears which accumulate during suspension.

GENERAL

Maintenance money in arrear is not enforceable

The defendant is only liable for the payment of maintenance under a final order received from abroad as from the date of registration of the order in the Republic. Arrears which have accumulated prior to the registration of the order are not enforced (Marendaz v Marendaz 1952(2) SA 117 (C.P.D).

Certain moneys payable to clerk of the court

Any sum of money payable in terms of a maintenance order registered or confirmed under both Acts shall be deemed to be payable to the clerk of the maintenance court.
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