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Should you file for divorce first? Pro's and cons.

Should you file for divorce first? Pro's and cons.

Benefits of filing for divorce first

\/ Benefit of control (sometimes phycological achievement)
f No- fault system divorce
\/ Control over the timing of the divorce

f Element of surprise

You can check If your partner Is hiding assets - beginning this process
~ pefore filing ensures that you have an accurate idea of what could be
f considered marital property without the opportunity for yousg
move or hide any assets or information about those asset
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Should you file for divorce first? Pro's and cons.

Should you file for divorce first? Pro's and cons.

Benefits of filing for divorce first

Should your divorce proceed to trial and you were the spouse who filed
first, not only do you getto  present your evidence and Witnesses to
the judge first = ° -
withesses, evidence, and closmg argument This is an advantage
because you will be able to attack the credibility of the story your
spouse Is attempting to put forth to the judge.

v

\/, Sense of relief . The events and emotionaltoll leading up to the
decision to divorce can be arduous and feel.never ending.
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Should you file for divorce first? Pro's and cons.
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Disadvantages of filing for divorce first

You alert your spouse of your demands

Your spouse will now know your demands  and be able to prepare
counterdemands accordingly

Fees are associated with filing a divorce matter, meaning you will
likely be responsible for these initial court fees.

Can cause feelings of resentment and mistrust
and their family members
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Should you file for divorce first? Pro's and cons.

Interim orders pending finalization
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Should you file for divorce first? Pro's and cons.

Interim orders pending finalization —

Rule 43
Uniform Rules of Court
™ (High Court)

Rule 58
Magistrates Court Rules
(Regional Magistrate Court)
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Should you file for divorce first? Pro's and cons.

What is a Rule 43 interim order?

000000 (
000000 (
000000 (
000000 (
000006 (
000000
A A 2B 2 25 2 4

RULE 43 — NATURE AND SCOPE

WHAT IS RULE 43

Rule 43 is an expeditious and robust High Court
Application, which is designed to, by means of interim
Court Order, give rise to a tenable and fair temporary
status quo in respect of maintenance, legal costs, and
care & contact of minor children, pending finalisation of
the litigation in divorce matters
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Should you file for divorce first? Pro's and cons.

Interim orders pending finalization

Rule 43/58 can be used for one or more of the following:

interim care or contact with the child;

maintenance for the wife and/or children;

enforcing certain payments, such as for the bond on the matrimonial
home, vehicles, school fees, medical aid premiums and even deposits
on new accommodation and relocation costs;

iInterim contribution towards the costs of the divorce and legal fees;

an order for delivery of a car, furniture, etc.
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Should you file for divorce first? Pro's and cons.

Interim orders pending finalization

A A 2B 2 25 2 4

Rule 43/58 general remarks:

Xinterim solution (an extremely acrimonious divorce can take years to
finalise and spouses need to be safeguarded during the divorce process)

X equality provisions In the Constitution, a divorcing wife who has no income
IS entitled to a contribution to her legal costs to ensure she has an equal
opportunity to defend her case




Should you file for divorce first? Pro's and cons.

Interim orders pending finalization
Rule 43/58 process:

The spouse seeking an interim relief order (the applicant) will file a notice and
affidavit (referred to as a founding affidavit) with the court setting out the facts
relating to the divorce and why the spouse is of the opinion that he/she is entitled
to relief from the spouse against whom relief is sought (the respondent)

The applicant will need certain prescribed documentation  to lodge an application
for interim relief, including:

...... a notice In terms of rule 43/58, requesting the respondent to file an opposing
A affidavit within 10 days;

e xan affidavit accompanying the rule 43/58 notice; and
xannexures proving income, expenses, assets, etc.

Other party can respond by opposing the application
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Should you file for divorce first? Pro's and cons.

What can be clamed interim?

A A 2B 2 25 2 4

S

ThinkLegal

LR 20 2 2 2B 2B 2 4
LR B I I R B 4



Should you file for divorce first? Pro's and cons.

Interim orders pending finalization

What can one do If dissatisfied with a Rule
43 [ 58 order?

You may not be able to approach the
courtsto appeal a Rule 43 /58, you could

approach the court to vary an order.
Nevertheless, in order to be successful, you
would need toﬂestablish that there was a

6 B that

‘ justifil the variation.

.. Both litigants can approach for a variation
- on any kind of ground which it believes is a
*« change in material circumstances and that
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Should you file for divorce first? Pro's and cons.

Want to get a divorce but your marriage Is not
formally registered?
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The spouses of a customary marriage must ensure that

their customary marriage is registered (s 4(1) of the

months

RCMA). After the conclusion of the marriage, the spouses
must ensure their marriage Is registered

within three
. However, failure or non - registration of the

marriage does not affect its validity (s 4(9) of the RCMA)

To register their marriages, the spouses may approach an
office of the Department of
registering officer with the necessary information they may
require making sure as to the existence of the marriage (s
4(2) of the RCMA). In areas with no Department Home
Affairs offices, the spouses may approach a
traditional leader

Home Affairs and provide the

designated
to register a customary marriage

D 2R IR SRR AR R R e
L 22 2R 2R SRR AR R AR AR IR R
L 22 2 SR SR R R R R S

S 22 R IR AR AR AR AR R I




Should you file for divorce first? Pro's and cons.

Free downloadable  ebooks

------ WWW.oppermansinc.co.za



