
                                  WEBINAR HANDOUT 

SESSION 6: SHOULD YOU FILE FOR DIVORCE FIRST? PROS AND CONS 

 

Divorce Awareness Week is proudly presented and sponsored by Oppermans Inc Attorneys, a 

legal firm specializing in family law. We have teamed up with the good guys from Lunch and Learn 

to create awareness about the difficulties and uncertainties when it comes to the sensitive topic 

of divorce. Oppermans Inc prides itself to take a holistic approach to divorce where you would be 

guided through the whole process with dignity and could assist with the following matters: 

• Contested and uncontested divorces • Drafting settlement agreements 
• Divorce mediation    • Settlement mediation 
• Drafting of parenting plans   • Assistance with child- and spousal maintenance 
• Divorce coaching through the process • Legal advice prior to divorce 

Should you have any enquiries, drop us an email to eugene@oppermansinc.co.za or 

info@lunchandlearn.org.za  
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EUGENE OPPERMAN  (Family Law Practitioner • Mediator • Trainer • Public Speaker) 
(LPC, FAMAC, ADR and L.E.A.D. accredited mediator) 
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1. Should you file for divorce first? 

Does it matter who files for divorce first in South Africa? You might be in a situation where your 

marriage is not working out and you brought up the idea of a divorce and your partner didn't really 

respond. What should you do next? Should you be the one who files for divorce first? 

Benefits of filing for divorce first: 

Benefit of control 

You get to control the pace of your divorce. You can decide to cancel the divorce if your partner 

has not filed a response to your divorce summons. That is a significant issue so if you file your 

papers and your partner has not filed a response to your papers, you can get an uncontested or 

default divorce based on that or you can simply withdraw your divorce action. 

No-fault system divorce 

In deciding whether or not to file for divorce you do not actually need a reason apart from you 

don’t want to be married any longer.  In South-Africa no reason for divorce is necessary. It does 

not matter what the reason is all you need to do is show the court that there are irreconcilable 

differences between you and your spouse. In other words there is no prospect of the marriage 

continuing 

Control over the timing of the divorce 

Timing of the divorce is in your control. The process of divorce starts when one spouse initiates 

the divorce by way of a divorce summons. The other spouse then has about 10 days to contact a 

divorce lawyer and prepare a response to the divorce summons. If they fail to file the response 

within that period you can get a default divorce which is often called an uncontested divorce.  

Element of surprise 

Element of surprise is in your favour. Surprise can be an unsettling factor that you can use to your 

advantage. You have time to plan i.e., you can hire your divorce attorney before your partner 

does, you can open up a new bank account, you can plan where you are going to stay while the 

divorce is going to be taking place, you can plan out custody schedules and you can apply for 

credit cards. This means that you have a head start compared to your spouse. Plus you are more 

mentally prepared and that is a huge advantage to you.  



You can check if your partner is hiding assets  

Stop your spouse from hiding assets from you. Once the divorce process starts usually you find 

the other partner trying to hide their assets during the divorce process i.e., they start to transfer 

property into their friends names or relatives names or they might even move money into an 

unknown bank account. By filing for divorce first, you can then make sure that you have the 

information ready ahead of time i.e., your photocopied bank statements, title deeds, assets and 

liabilities etc.  

Disadvantages of filing for divorce first: 

Be prepared 

Be prepared or your spouse will see your case or your spouse will see exactly what it is that you 

want from them. When filing for a divorce you will file a divorce summons and particulars of claim.  

This document will state exactly what it is that you want. Once you serve that document on your 

partner, they will have a list of all your demands. They will know exactly what it is that you want. 

You must be fully prepared before you go and serve your divorce papers. 

Commonly asked filing questions: 

 

• Can both spouses file for divorce first?  

No, only one spouse can file for divorce. This spouse is then called the Plaintiff and the other 

spouse called the Defendant. 



• If I file for divorce first, do I get custody of the children? 

No, filing first does not affect custody decisions. The judge will look at the roles of both parents in 

the child's life and then  make a decision in accordance with the best interest of the children. 

2. Lengthy divorces? – Interim maintenance order (Rule 43/58) 

2.1 What is meant by an “interim maintenance order?” 

The law provides a mechanism to applicants in situations where they have no income, or where 

a divorce takes a long time to finalize. This mechanism is known as “interim relief”. It assists the 

applicant for an interim period during divorce proceedings. Rule 43 of the Uniform of Court and 

Rule 58 of the Magistrate’s Court Rules deal with these types of interim orders. These interim 

orders include the following: 

• Interim care or contact with the child; 

• Maintenance for the wife and/or children; 

• Enforcing certain payments, such as for the bond on the matrimonial home, vehicles, school 

fees, medical aid premiums and even deposits on new accommodation and relocation costs; 

• Interim contribution towards the costs of the divorce and legal fees; and/or 

• An order for delivery of a car, furniture, etc. 

The rules provide interim relief pending matrimonial matters in respect of maintenance and costs. 

The Applicant can claim interim maintenance (both spousal and child maintenance) during the 

divorce litigation process, a contribution towards costs of the pending divorce litigation, interim 

care of a child and interim contact with a child. The applicant must prove on a balance of 

probabilities that they are entitled to the relief (maintenance) depending on the living standards of 

the parties. If the court grants the interim order, this order will regulate the terms between the 

parties pending the divorce being finalised.  

In order to be entitled to the interim relief (maintenance) the applicant must prove on a balance of 

probabilities: 

• That he/she has insufficient means; and 

• That the Respondent is able to afford the amount being sought as interim relief. 



The following factors are taken into account by the Court in the determination of the amount of 

maintenance: 

• Existing or prospective means of each of the parties; 

• The parties respective earning capacities; 

• Financial needs and obligations; 

• The age of each of the parties; 

• The duration of the marriage; 

• The standard of living of the parties prior to the divorce; 

• The conduct of the parties so far as it may be relevant to the breakdown of the marriage; 

• Any other factor which in the opinion of the court should be taken into account. 

Financial limitations frequently prevent one party—typically the wife—from initiating or defending 

a divorce. A party may make two or more applications for a contribution to legal fees before the 

first date of trial under Rule 43(1) and (6), which provides a mechanism for doing so at the 

beginning of or before the divorce proceedings. 

An applicant must be given the opportunity to effectively state his or her case, and if one party, 

for instance, engaged in expensive legal representation, the court will side with the opposing 

party. The court is required by section 9(1) of the Constitution, Act 108 of 1996, to ensure that 

both parties have the right to equality before the law and equal protection under the law, or the 

equality of arms, when using its discretion to determine the amount of the contribution towards 

costs to be awarded. 

2.2 Interim child maintenance pending divorce 

Rule 43 of the High Court Rules provides a comparatively inexpensive and speedy remedy when 

maintenance pendente lite (pending the suit) are sought by one of the parties. The equivalent is 

a Rule 58 in the Regional Magistrate’s Courts.  

The provisions of the High Court rule must however be observed strictly. The procedure laid down 

requires the applicant to deliver a sworn statement in the nature of a declaration setting out the 

relief claimed and the grounds on which it is claimed. 'Grounds' refer to factual allegations, not 

inferences made from facts not set out, therefore the respondent must deliver a sworn reply within 



ten days of receiving the statement. The registrar of the court then sets the matter down for 

hearing on ten days' notice to both the applicant and the respondent. If the respondent is in 

default, however, notice to him or her is unnecessary.1 An order in terms of rule 43 falls within the 

meaning of 'maintenance order' and the maintenance court has the power to suspend the order, 

provided such power is exercised with caution.2 

The term 'maintenance pendente lite' in rule 43(1) ‘connotes periodic maintenance payments' and 

does not include lump-sum payments.3 Ultimately, such urgent interim maintenance application 

must guard against lengthy documentation as it defeats the point of expediency. Courts have 

previously issued warnings against the drafting of unnecessarily lengthy papers and held that 

long-winded application in a rule 43 proceeding is an abuse of process because it defeats the 

purpose of the rule.4 

 

 

 

 

 

 

 

 

 

 

 

 

Applicant Statement: 

When they verify their information, they complete a paper. They reaffirm the information provided 

by the respondent and discuss the type of marriage system they registered, such as a marriage 

 
1 B Clark’s Handbook of the South African Law of Maintenance (2016) 54. 
2 Thompson v Thompson [1998] JOL 2316 (T), 1998 (4) SA 463 (T). 
3 Greenspan v Greenspan [1999] JOL 5300 (C), 2000 (2) SA 283 (C). 
4 Du Preez v Du Preez [2008] JOL 22600 (T), 2009 (6) SA 28 (T). 



in community of property or a marriage outside of community or property. In addition, they discuss 

the children from the marriage as well as the reasons why the marriage has failed. Most crucially, 

they have now established the parameters for how much money they desire. 

When we talk about grounds there are a couple of things that you need to look at. Is the applicant 

employed in a full-time or part-time position? How much of salary do they get? How long have 

they had that position for? What are their monthly costs? You're going to then total that amount. 

After that person deducts their expenses, what is the amount of money they have left in their 

account? Is there a shortfall or surplus? Then you also got to consider, during the marriage, who 

was responsible for paying what? Was the husband going to pay the rent and the lights and water? 

Was the wife going to be paying those expenses?  

Also you look at different legal expenses: assets of the relationship and what happens to medical 

expenses. At the end of that statement the applicant summarizes what she/he is looking for in 

terms of a financial amount and how much she/he also needs a contribute to legal expenses. You 

can get the respondent to help contribute to your legal expenses during the divorce.  

Respondent’s defense: (Replying statement) 

The respondent's defense is quite simple. The respondent does a replying statement, where 

he/she either admits or denies the claims that are made by the applicant. Let's assume that they 

are going to deny them. Now if you deny them you must have valid grounds for denying them, 

which means that if that person says they need R2000 or R20000 and you say you're only 

prepared to give R1000 then you must be able to substantiate: why you are only prepared to give 

R1000. Is it because your salary has been cut? Is it because you are going through retrenchment? 

Is it because your expenses have increased? You need bills to prove your own case. If that person 

requires contribution to legal costs, are you going to get an attorney of your own?  



 

3. Want to get a divorce but your marriage is not registered? 

The Marriage Act governs marriages in South Africa.  Both parties must be older than 18 and in 

sound and sober senses in order for a marriage to be legal. It is also crucial that the marriage's 

formalities have been followed. Only once all the formalities have been met will a marriage be 

legally registered in South Africa.  

The marriage ceremony is the first formality.  A person licensed as a marriage official, such as a 

minister or pastor, must have solemnized the marriage. The second formality is that the marriage 

must have taken place in a house of worship or any other location with open doors. By open 

doors, we mean that the wedding was publicly celebrated without any secret. The presence of at 

least two witnesses in attendance during the marriage ceremony is the third requirement.  

Together with the marriage official, the newlyweds, and the witnesses, all parties had to sign the 

marriage registration.  Following this, it is the marriage official's responsibility to register the 

marriage with the Department of Home Affairs. 

However, the formal registration of a marriage is not a requirement for the existence of a valid 

marriage. In other words just because your marriage has not been registered at the Department 

of Home Affairs does not mean that you are not married. If you have a copy of that marriage 

register that you signed or a marriage certificate then that is proof enough of your marriage.  



In cases where your marriage was not registered with Home Affairs it is advisable to first register 

your marriage and then institute divorce proceedings.  In order to register your marriage, you can 

go to an attorney with proof of the registration or marriage certificate and the details of the 

marriage official who officiated the marriage.  Your attorney must now assist you with declaratory 

order to the court which directs the Department of Home Affairs to register your marriage based 

on the evidence provided. 

 

  



Sign up for our free webinars during Divorce Awareness week. 

 

 


