
                                    WEBINAR HANDOUT 

SESSION 10: GENERAL DIVORCE TIPS 

 

Divorce Awareness Week is proudly presented and sponsored by Oppermans Inc Attorneys, a 

legal firm specializing in family law. We have teamed up with the good guys from Lunch and Learn 

to create awareness about the difficulties and uncertainties when it comes to the sensitive topic 

of divorce. Oppermans Inc prides itself to take a holistic approach to divorce where you would be 

guided through the whole process with dignity and could assist with the following matters: 

• Contested and uncontested divorces • Drafting settlement agreements 
• Divorce mediation    • Settlement mediation 
• Drafting of parenting plans   • Assistance with child- and spousal maintenance 
• Divorce coaching through the process • Legal advice prior to divorce 

Should you have any enquiries, drop us an email to eugene@oppermansinc.co.za or 

info@lunchandlearn.org.za  

Regards 

 

EUGENE OPPERMAN  (Family Law Practitioner • Mediator • Trainer • Public Speaker) 
(LPC, FAMAC, ADR and L.E.A.D. accredited mediator) 

  

http://www.oppermansinc.co.za/
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1. Spousal maintenance after divorce 

An invariable consequence of marriages and civil unions are a reciprocal duty of support between 

a husband and wife or same sex partners. This reciprocal duty comes to an end once the marriage 

or civil union ends. Spousal maintenance can then be claimed pending the divorce. Spousal 

maintenance is not a legal obligation, and you are not automatically entitlted thereto. Various 

factors are considered by the court in order to determine whether a person should be entitled to 

spousal maintenance.  

A party is not guaranteed spousal maintenance upon divorce, as a ‘need to be supported’ must 

be proven (EH v SH). This need must also fall within the reasonable means of the paying spouse. 

Therefore, the needs and means requirement is measured against the reasonable earning 

capacities of the parties. 

In terms of the Divorce Act, the court has discretion to award spousal maintenance if necessary, 

or to make no award at all. Such an award could be based upon a settlement agreement between 

the parties. If there is no settlement agreement however, the court will consider various factors in 

determining whether there is sufficient need and justification as such for the spousal maintenance. 

In such a case, the court has absolute discretion to consider listed factors and any factors it deems 

relevant. These factors are therefore not contained in a closed list, but is considered based on 

the merits of each case.  

 

 



Relevant factors to determine the need and means for spousal support: 

• Existing and prospective means of the parties (including property that can be used to generate 

income); 

• Earning capacities of the parties, clean break principle & rehabilitative maintenance; 

• Financial needs of parties; 

• Duration of the marriage; 

• Standard of living before divorce/ during marriage; 

• Parties’ age; 

• Conduct (leading to breakdown of marriage); 

• Order for the division of assets (redistribution order) in terms of s7 of the Divorce Act; 

• Token maintenance; 

• Assistance in materially building the other spouse’s estate (increases maintenance). 

2. Child maintenance after divorce 

Parents and children have a reciprocal duty to support each other. A parent's duty to support his 

or her child arises by operation of law; the duty is often referred to as arising ex lege (through the 

operation of the law) and as being sui generis (the only one of its kind). In terms of the common 

law both parents must support their children proportionately, according to their means. Thus the 

fact that in the past the father almost invariably was, and today often still is, in the stronger 

economic position does not mean that the mother has no liability, even though the father has 

adequate means. 

In terms of the common law both parents must support their children proportionately, according 

to their means. Thus the fact that in the past the father almost invariably was, and today often still 

is, in the stronger economic position does not mean that the mother has no liability, even though 

the father has adequate means. 



 

In general, the parents are obliged to maintain their children if: 

a) the person liable to maintain the child must have the means to supply such maintenance; 

b) the children are incapable of supporting themselves; and 

c) the relationship between them is of such a nature that the law recognizes the existence of a 

duty of support. 

Parents’ duty to support their children is imposed by law and is based on blood relationship. It 

must be kept in mind that an adopted child must, for all purposes whatsoever, be regarded as the 

legitimate child of the adoptive parent, as though he was born from the marriage of such parents 

(see s242(1) and (2) of the Children’s Act, 38 of 2005). This means that the natural children (‘blood 

children’ or biological children), are entitled to maintenance form such a parent, but not the 

stepchildren or children-in-law (through affinity). 

3. What happens if I ignore a divorce summons that was served on me? 

Uncontested divorce in the form of a default divorce. If your spouse receives a divorce summons 

and does not reply, the court will award a divorce by default. With or without the assistance of an 

attorney, the plaintiff drafts a summons outlining their claims in a default divorce. A sheriff serves 

the summons on the defendant when a court issues it.  



The summons details how many days the defendant has to submit a notice of intention to defend, 

or contest, the divorce (10 days if the parties reside within the court's jurisdiction or 20 days if they 

do not) before it is too late. The plaintiff may apply to the court to have the divorce entered on the 

court roll and for the divorce to be finalized on the defendant's default if the defendant fails to 

respond by filing a notice of defense within the given time. Only the plaintiff appears in court in 

such a situation. 

4. Unfair divorce tactics & strategies 

4.1 What makes a divorce fair and how are we entitled to a fair divorce? 

How are we protected to ensure that we are all entitled to a fair divorce? There is no 

straightforward definition of a fair divorce in the Divorce Act or the Children’s Act. Therefore, 

inference must be drawn as to what is meant by a fair divorce. 

Children’s Act 

In terms of the Children’s Act a fair divorce is 50/50 and is produced by a particular process known 

as mediation. The children’s Act makes it clear that litigation must be avoided if mediation is 

possible. Mediated approach should be followed where children are involved. Section 10 of the 

Children’s Act states: “Every child that is of such an age, maturity and stage of development as 

to be able to participate in any matter concerning that child has the right to participate in an 

appropriate way and views expressed by the child must be given due consideration.”  

However, it is important to understand that even though the child should have a voice in matters 

involving them, this does not mean that they should carry the burden of making the final decisions 

or choosing sides (either mom or dad side). This merely means that their views and wishes should 

be listened to and respected. 

Section 33(1) states: “The co-holders of parental responsibilities and rights in respect of a child 

may agree on a parenting plan determining the exercise of their respective responsibilities and 

rights in respect of the child.” This applies where both parents do not intend to go to court but 

would rather want to have a structured parenting plan setting out all the issues; or where the 

parents live in separate households and want to regulate the care and contact responsibilities and 

rights in respect of their child.  

 



Domestic Violence Act 

The Domestic Violence Act protects spouses as well as children from physical, emotional, verbal 

and economic abuse. It further protects you against threats and intimidation etc. If you or your 

child feel unsafe, or face threats or intimidation, you are able to approach the Domestic Violence 

Court and apply for a protection order against the person. If that order is then breached you can 

approach your nearest police station and apply for a warrant of arrest. There are powerful 

mechanisms available to the victim against their abuser.  

3.2 Mediation and parenting plans to make the divorce fair (only when there are children involved) 

Parenting plans  

A parenting plan is essentially a roadmap guiding how children will be raised after separation or 

divorce. As a co-parenting solution, it is a written agreement drafted by both parents with the help 

of a neutral third party, usually a social worker, psychologist or family lawyer, acting as a mediator. 

The Act requires that children also be consulted when such a plan is drafted so that they have an 

opportunity to give their input on who they wish to live with, how much time they wish to spend 

with each parent and where they wish to spend special occasions, as well as any other areas in 

which they feel they should have a say. The age of the child will determine the level of input 

allowed/required. Once the plan is finalised, it is signed by both parents. Parenting plans need to 

be continually reviewed, as children’s developmental needs change over time. Reviews can range 

from every six months to every two years, depending on the child’s age. 

Section 33(2) states: “If the co-holders of parental responsibilities and rights in respect of a child 

are experiencing difficulties in exercising their responsibilities and rights, those persons, before 

seeking the intervention of a court, must first seek to agree on a parenting plan determining the 

exercise of their respective responsibilities and rights in respect of the child.” 

In other words, if there are any problems between the parents in exercising their respective 

responsibilities and rights, they must first agree on a parenting plan before they approach the 

court. The court may only be approached if the parents fail to agree on a parenting plan. If the 

parents do however agree on a parenting plan that suits them both, the plan must be registered 

with the Family advocate or made an order of court. The Office of the Family Advocate does not 

charge any fees, and must approve and stamp the parenting plan. This is done to ensure that the 

parenting plan is in the best interests of the parents.  



Parents are encouraged to negotiate and discuss with each other potential issues and solutions. 

The assistance by an independent third party is crucial. The first port of call for parents would be 

to approach a lawyer, social worker, or psychologist. Both parents will through a series of 

meetings discuss and negotiate the content of the parenting plan. Therefore, the parents do make 

the parenting plans themselves. The parenting plan is then drawn up by the social worker, 

psychologist, or family advocate. The parties are actively involved in the process and it is parties 

themselves who make the final decisions regarding the content of the parenting plan.  

What can be included in a parenting plan:  

Section 33(3) of the Act states: “A parenting plan may determine any matter in connection with 

parental responsibilities and rights, including – 

(a) where and with whom the child is to live; 

(b) the maintenance of the child; 

(c) contact between the child and – any of the parties; and any other person; and 

(d) the religious upbringing of the child. 

It remains in the discretion of the parents to decide what they want in their parenting plan. The 

following is a few more examples of issues relating to the child which can be included: (It is not 

an exhaustive list and should be seen as a mere guideline): 

a) Health provisions including medical aid coverage, medical consent and medication. 

b) Schooling of children including language, type of schools as well as extramural activities. 

c) Communication: Methods and frequency of communication with non-primary caregiver.  

d) Weekends and school holidays. 

e) Travel arrangements. 

f) Non-relocation clauses (for example: Both mom and dad have to consent before their child 

moves to another province).  

 

 

 



Visitation rights and non-relocation clauses to make a divorce fair 

 

Primary and non-primary parents normally share parental responsibilities and rights. Section 

18(2) of the Children’s Act sets out the parental responsibilities and rights as follow: 

(a) Guardianship; 

(b) Duty to care; 

(c) Duty to maintain contact; 

(d) Duty to contribute maintenance. 

The primary parent/ caregiver is also referred to as the custodian parent/ caregiver. This is the 

parent with whom the child primarily resides. This parent usually has full parental responsibilities 

and rights in respect of the child.1 The primary parent makes most of the day-to-day decisions 

regarding the child.  

The non-primary parent / caregiver is also referred to as the non-custodian parent/ caregiver. The 

non-primary parent usually has specific parental responsibilities and rights in respect of the child, 

including the duty to care for, and to maintain contact with the child. The child does not reside with 

this parent on a permanent basis, but rather regularly visits this parent. It is sometimes possible 

 
1 S18(2) of the Children’s Act 38 of 2005: Guardianship duties, duty to care for the child, duty to maintain 

contact with the child and the duty to maintain the child. 



that the non-custodian parent might have no parental responsibilities and rights in respect of the 

child (especially where the custodian parent has sole custody).  

Visitation rights are limitation or restrictions on a parent right to have contact and care (previously 

known as custody and access in terms of the common law) with their child. Upon dissolution of a 

marriage, or the breakup of a relationship, parents can either acquire sole or shared/ joint custody. 

In most cases parents will have shared custody. Courts are hesitant to withhold contact rights 

because children should be allowed to have a close and healthy relationship with both their 

parents. The child has a right to visit and be visited by both their parents. Visitation rights can 

however be limited in the following ways: supervised and phased in visitation rights. 

Moreover, the Children’s Act contains criminal sections. Refusing contact from another parent 

who has a legal right to contact would amount to a criminal offence. The other parent (the 

aggrieved parent) is able to lay a complaint at the police station, and the primary parent will face 

punishment in the form of a fine or imprisonment for up to one year.2 Moreover, the aggrieved 

parent can apply to the Children’s Court or the High Court for the committal of contempt of a court 

order.  

Care of a child (child abuse and neglect) 

How does child abuse and neglect feature in divorces? 

If someone is alienating a child by stating: “Dad is not a good person” or “Are you not scared to 

visit your dad this weekend” they are in essence coaching the child to believe those things. This 

is a form of psychological manipulation (parental alienation). Moreover, if a parent has a history 

of violence or abuse (especially sexual abuse) towards either the child or the other parent, courts 

will give that parent no or limited contact with their child. This will be done where a court is of the 

opinion that the child will be exposed to danger, or it would be in the best interests of the child to 

not have contact with that parent given their history and violent tendencies. If a court considers 

the parent to be stable and perceives the child not to be exposed to danger, the court will order 

that parent supervised or phased in contact (limited contact).  

 

 

 
2 S35 of the Children’s Act.  



Sign up for our free webinars during Divorce Awareness week. 

 


