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* The legislation that deals with child maintenance
» The common law of duty of support and who needs to
support
« The different forms of maintenance (child maintenance
of minor children, major children and spousal
maintenance)
 The requirements for the existence of duty of support of
children
* Who can be described as a “child”?
 Claiming maintenance from parents, grandparents,
brothers & sisters, uncles & aunties, step-parents)
» The need for maintenance and the means to pay
maintenance
« Short overview of the maintenance application procedure
 General information that you need to know before you
claim maintenance
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* What documents are needed to submit an application for
maintenance
« What happens if | do not have all the documents
requested?
» Where do | get the J101 application form?
* What is meant by proof of my expenses and income?
» Which court do | need to go to to lodge my application for
maintenance?
« What happens if | do not have the details (work or home
address) of the other parent?
« How can | trace the other parent if | do not know where he
lives or work?
» What if | am not 100% sure if the person | am claiming
maintenance from is the real father of the child?
» What if | have children from different fathers?
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* Where to | get the form that | need to complete?
» Will someone at the Maintenance Court be able to explain the form to
me or assist me in completing the form?
* What if | do not know the details of the other parent?
« How do | complete the section that alleges that the other person is
legally liable to maintain the child?
« What if the children lives with a caregiver (such as a grandparent) and
I want to claim maintenance?
* | do not have a court order and the father seldom contributes to the
children - what is the legal position.
* | am asked how much | want for maintenance — how do | calculate the
amounts?
« Can | claim winter /[ summer [ Christmas clothes as part of the
maintenance order?
» How to complete the section that deals with your assets.
« Detailed explanation of what to fill in as your income.
» How the expenses should be worked out and calculated.
» How do | split the expenses between myself and the children?
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« The statutory duty in terms of section 15(3)
« Recommendations of the SA Law Reform Commission on
how the child’s expenses should be dealt with
» The concept of a “fair” amount when it comes to
expenses for children
« Discussion of case law that deals with the calculation of
the child’s expenses
» How to divide the monthly expenses between yourself
and the child(ren) - different models
« Discussion on grocery expenditures, common household
expenditure, educational expenditure, medical expenses
and other necessary expenses
« Tips on expenses that are often forgotten when working
out the children’s expenses
* Practical tips
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Introduction

Webinar Overview

- The legislation that deals with child maintenance
(short overview)

« The common law of duty of support and who needs
to support

- The different forms of maintenance (child
maintenance of minor children, major children and
spousal maintenance)

» The requirements for the existence of duty of support
of children

« Who can be described as a “child"?

« Claiming maintenance from parents, grandparents,
brothers & sisters, uncles & aunties, step-parents

« The need for maintenance and the means to pay
maintenance

» Short overview of the maintenance application
procedure (this will be discussed in depth Iin future
webinars)

« General information that you need to know before
you claim maintenance
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What to expect
Structure of our Lunch and Learn webinars

Pre-reading Webinar Resources &
material Templates




Things you should know before you apply for child maintenance

The legislation that deals with child
maintenance (short overview)

 Children's Act

e Maintenance Act
« Constitution of South Africa

e Divorce Act

e Domestic Violence Act

I__J‘\‘ll“
N

Sec 18 CA: Parental responsibilities and rights.— (2)
The parental responsibilities and rights that a person
may have in respect of a child, include the
responsibility and the right—

(a) to care for the child; (b) to maintain contact with
the child; to act as guardian of the child; and (d) to
contribute to the maintenance of the child.

Sec 15 MA: Duty of parents to support their children
(1) Without derogating from the law relating to the
liability of persons to support children who are unable
to support themselves, a maintenance order for the
maintenance of a child is directed at the enforcement
of the common law duty of the child’s parents to
support that child, as the duty in question exists at
the time of the issue of the maintenance order and is
expected to continue.
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The legislation that deals with child
maintenance (short overview)

e Children's Act
e Maintenance Act

e« Constitution of South Africa

e Divorce Act

e Domestic Violence Act

Sec 28 CSA: Children

1. Every child has the right

b. to family care or parental care, or to appropriate
alternative care when removed from the family
environment;

c. to basic nutrition, shelter, basic health care services
and social services;

d. to be protected from maltreatment, neglect, abuse
or degradation;

Primary focus is ‘best interest of the child’

(Section 28(2) of Constitution and Sections 7 and 9 of
Children’s Act 38 of 2005) - maintenance enquiry to
provide maintenance for children (Bannatyne v
Bannatyne2003 (2) SA 359 (S5CA) and SS v VV-S CC Case
247/2016 (1 March 2018))
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The common law of duty of support and
who needs to support

Sec 15 MA: Duty of parents to support their children

(1) Without derogating from the law relating to the liability of persons to support children
who are unable to support themselves, a maintenance order for the maintenance of a child is
directed at the enforcement of the common law duty of the child’s parents to support that
child, as the duty in question exists at the time of the issue of the maintenance order and is
expected to continue.

(2) The duty extends to such support as a child reasonably requires for his or her proper
living and upbringing, and includes the provision of food, clothing, accommodation, medical
care and education.
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The different forms of maintenance (child
maintenance of minor children, major
children and spousal maintenance;

Minor children until the age

Minor children v

Major children (over the age of

MaJOI’ children 18 and not yet self-supporting)

Spousal maintenance Maintenance after divorce




Things you should know before you apply for child maintenance

The requirements for the existence of duty gL
of support of children

In general, the parents are obliged to maintain their children if:

(a) the person liable to maintain the child must have the means to supply
such maintenance;

(b) the children are incapable of supporting themselves; and

(C) the relationship between them is of such a nature that the law

recognizes the existence of a duty of support.
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Who can be described as a “child”?

Section 17 of the Children’s Act:
“A child, whether male or female, becomes a major upon reaching the age of 18

years.”

Zv Z(556/2021) [2022] ZASCA 113 - SAFLII:

 The Supreme Court of Appeal has ruled that parents can claim maintenance on

behalf of their adult dependent children.
 In the judgment, the court said different interpretations of the Divorce Act had

led to conflicting rulings on whether parents should claim maintenance on

behalf of their adult dependent children.
« The judgment stated that both parents remain responsible for the upkeep of

their children during and after divorce.

Q

I__J‘\‘L:| :
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http://www.saflii.org/za/cases/ZASCA/2022/113.html

Things you should know before you apply for child maintenance

Claiming maintenance from parents,
grandparents, brothers & sisters, uncles &

aunties, step-parents

» Parents: Both parents have the duty to support
their natural children, legitimate or illegitimate, in
accordance with their respective means.

The parents’ duty of support in respect of their
natural child is not terminated, for example, their
divorce, remarriage, or the fact that the parent does
not have the custody or guardianship of the child.

I__J‘\‘L:H

‘parent” as described in the Children’s Act, Act
38 of 2005:

“parent", in relation to a child, includes the
adoptive parent of a child, but excludes—

(a) the biological father of a child conceived
through the rape of or incest with the child's
mother;

(b) any person who is biologically related to a
child by reason only of being a gamete donor
for purposes of artificial fertilisation; and

(c) a parent whose parental responsibilities
and rights in respect of a child have been
terminated
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Claiming maintenance from parents,
grandparents, brothers & sisters, uncles &
aunties, step-parents

« Grandparents: If the parents are incapable of Note on grandparents:

: : There is a reciprocal duty of support between
supporting the children but the grandparents are, srandparents and grandchildren and between

grandparents on both sides of legitimate children more remote ascendants and descendants ad
are obliged to support their grandchildren. Infinitum.

However, the usual rule operates here that
e Brothers and sisters: Brothers and sisters are support must always be sought from the
liable to maintain another if their parents and nearer relative and only If it is not forthcoming
. . . from him should it be sought from the more
grandparents are not capable of doing so, including remote relative.
his/her half-brothers and half-sisters. The claimant
must prove his/her own indigence and his/her

brother’s or sister’s ability to provide support.
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Claiming maintenance from parents, 4

grandparents, brothers & sisters, uncles &

aunties, step-parents

» Uncles and aunties: There is no duty of support between more remote blood relations in
the collateral line or between relations by affinity (include father-in-law and son-in-law).

» Stepparents: There is no duty of support between more remote blood relations in the

collateral line or
father-in-law anc

petween relations by affinity. (e g between stepfather and stepchild or
son-in-law), although a marriage in community or property may have the

practical effectt

nat eg. a stepfather shares in the support of his stepchild during the

existence of the marriage.

» Cohabitees: There is as yet no legal duty of support between heterosexual cohabitees in

Southern African

Law.

I__J‘\‘t H
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Things you should know before you apply for child maintenance

The need for maintenance and the means
to pay maintenance

While it is the legal duty of both parents to support the child
9 financially, the exact contribution will be proportionate to
what each individual earns.

‘ & This means the contribution won’t necessarily be “equal”, but

it will be fair. And to help determine what is appropriate, a
court of law will determine the reasonable maintenance
needs of the child and weigh it against the individual parent’s
means and income.
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Short overview of the maintenance
application procedure (this will be
discussed in depth in future webinars)

Complaint e Formal
e Done in Court

e Informal
e Office of the MO

M/Officer or prosecutor &
Magistrate

M/Investigator M/Officer
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General information that you need to know
before you claim maintenance

Jurisdiction:

The court must have the ability to hear a matter and to enforce judgment therefore the enquiry must be instituted in
the maintenance court within the area of jurisdiction in which the person to be maintained or the person in whose
care such a person is, resides.

Who may apply for child maintenance:

Section 15 of the Children's Act: Enforcement of rights

(1) Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of Rights
or this Act has been infringed or threatened, and the court may grant appropriate relief, including a declaration of
rights.

(2) The persons who may approach a court, are: (a) A child who is affected by or involved in the matter to be
adjudicated; (b) anyone acting in the interest of the child or on behalf of another person who cannot act in their

own name; (c) anyone acting as a member of, or in the interest of, a group or class of persons; and (d) anyone acting
in the public interest.”
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Free ebook for attendees

UPDATED 2023 Attendees receive a free ebook written by attorneys in understandable English explaining:

From whom do you claim Maintenance?

What is required from the parent / guardian claiming maintenance?

What to expect on the day of your Court appearance?

How much maintenance are you expected to pay?

What is the rate for child maintenance payments?

What is covered by Child Maintenance?

How to determine the amount of child support?

When do | stop paying maintenance?

If | am unemployed am | still liable to pay maintenance?

What factors must be considered when determining Child Support?

What constitutes the reasonable needs of a child?

Can you expect any challenges regarding the calculation of maintenance amounts?
What factors will the court consider in determining maintenance?

Will there be consequences for Non-Compliance with Maintenance Orders?
Maintenance Court — What do they do?

The maintenance investigator — What do they do?

How does the maintenance court make a decision?

Any guidelines | can follow while in the process of claiming maintenance?
How to treat income from the defaulter that is not consistent?

MAARTIN OLIVER & EUGENE OPPERMAN Which parent or guardian carries the most responsibility towards maintenance of the child?
What does the Court Application entail?




Things you should know before you apply for
child maintenance

Questions & Answers

@ info@lunchandlearn.org.za

www.lunchandlearn.org.za
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Discussion

@ info@lunchandlearn.org.za

www.lunchandlearn.org.za
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